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Bruce H. Kleinstein for the protester.

Scott C. Briles, Esq., Department of Health and Human Services, for the agency.
Jennifer D. Westfall-McGrail, Esq., and Christine S. Melody, Esq., Office of the
General Counsel, GAO, participated in the preparation of the decision.

DIGEST

Protest that agency failed to provide maximum practicable preference to making
multiple awards under solicitation for services is sustained where record fails to
support contracting officer’s conclusion that multiple awards were not appropriate.

DECISION

Information Ventures, Inc. (IVI), of Philadelphia, Pennsylvania, protests the
determination by the Department of Health and Human Services, Centers for Disease
Control and Prevention, to award a single indefinite-delivery/indefinite-quantity
(ID/IQ) contract, rather than multiple contracts, under request for proposals (RFP)
No. 2010-N-12083, for support services for the preparation of toxicological profiles.

We sustain the protest.

IVI argues that the agency has not adequately justified its decision to award only a
single contract." As discussed below, we agree.

' The RFP on its face provides for the possibility of multiple awards through its
incorporation by reference of Federal Acquisition Regulation (FAR) §§ 52.216-27 and
52.215-1. However, it is clear from the record that the agency has already decided to
make a single award here; specifically, the contracting officer stated in a June 26,
2010 memorandum that she had determined that “awarding this contract as a single
award IDIQ rather than a multiple award IDIQ is in the best interest of the
Government.” Agency Report (AR), Tab 5.4. Accordingly, we consider IVI’s protest
to be ripe for our review.



Under FAR § 16.504(c)(1)(i), a contracting officer must, to the maximum extent
practicable, “give preference to making multiple awards of indefinite quantity
contracts under a single solicitation for the same or similar supplies or services to
two or more sources.” The FAR also sets out a number of conditions under which
the multiple award approach is not to be used, two of which are relevant to the
protest here: where the expected cost of administration of multiple contracts
outweighs the expected benefits of making multiple awards, or where multiple
awards would not be in the best interests of the government. FAR

§ 16.504(c)(1)(ii)(B)(3), (6). The contracting officer is required to document the
basis for the decision to use (or not use) multiple awards, FAR § 16.504(c)(1)(ii)(C),
and we will review the contracting officer’s determination for reasonableness. One
Source Mechanical Servs., Inc.; Kane Constr., B-293692, B-293802, June 1, 2004, 2004
CPD § 112 at 5. Where we conclude that the rationale advanced by the contracting
officer is not sufficient to overcome the preference for multiple awards, we will
sustain the protest. Id.

Here, the contracting officer, in reliance on the two exceptions to the use of multiple
contracts referenced above, determined that award of multiple contracts was not
appropriate because (1) the cost of administering multiple contracts outweighed the
expected benefits of making multiple awards, and (2) multiple awards would not be
in the government’s best interest. Contracting Officer’s Determination, June 26,
2010, AR, Tab 5.4. We do not think that the record supports these conclusions.

The agency explains that the current solicitation is a follow-on to four predecessor
contracts that spanned approximately 20 years, first issued in response to the 1986
enactment of legislation requiring the preparation of toxicological profiles of
hazardous substances. According to the agency, it awarded a total of five contracts
under the first solicitation in 1988, and many of the toxicological profiles produced
under the contracts were unacceptable. The agency attributed the unacceptable
quality of the profiles to problems stemming from the use of multiple contractors,
specifically, inaccurate scientific evaluations, differing interpretations of the
specifications by the different contractors, and inconsistency in the levels of
experience and sophistication among the individuals performing similar tasks for
different contractors. Agency Memorandum of Law at 3-4. The agency noted that
the performance quality issues had resulted in significant delay and had required
significant additional efforts by the agency to correct problems. Specifically, the
agency’s Division of Toxicology had found it necessary to create a separate quality
assurance branch, consisting of approximately 12 employees and four contract
staffers, to review and evaluate the profiles for accuracy and consistency. During
this first 5-year procurement cycle, the agency concluded that the award of multiple
contracts was not an appropriate acquisition vehicle for the requirement; as a result,
in the second 5-year cycle, the agency awarded only a single contract and disbanded
its internal quality assurance branch. Thereafter, the agency awarded single
contracts for the third and fourth procurement cycles as well.
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The agency’s argument in support of the decision to make a single award under the
RFP here, as we understand it, is that the award of multiple contracts will require it
to reestablish a quality assurance branch to ensure the consistency and accuracy of
the profiles submitted by the various contractors; thus, in the agency’s view, the
expected costs of administering multiple contracts will outweigh the expected
benefits. We are not persuaded by the agency’s argument.

First, it simply is not clear from the record that the problems that the agency
encountered during the first procurement cycle (and which it has relied on as its
basis for awarding only a single contract during every subsequent 5-year
procurement cycle) were a result of its decision to award multiple contracts, as
opposed to problems attributable to the novelty and complexity of the requirement
when the first awards were made--that is, problems that it might well have
encountered even if only a single contract had been awarded. Second, we see no
basis to conclude that, as result of its experience in administering contracts for
preparation of the profiles over the course of the past 20 years, the agency is not now
in a position to define the technical requirements for the profiles with sufficient
precision to eliminate the issues of inconsistency stemming from differing
interpretations of the specifications by different contractors that it encountered
under the 1988 procurement.

While the agency cites inaccurate scientific evaluations and differing levels of
training and experience among staffers performing similar tasks for different
contractors as two of the three factors contributing to the submission of
unacceptable profiles during the first procurement cycle, it has failed to establish a
correlation between the number of contractors and the likelihood of an inaccurate
scientific evaluation. Moreover, we see no reason to think that there could not be as
much variability in terms of training and experience among staffers working for a
particular contractor as among staffers working for different contractors--and to the
extent that contractor reliance upon underqualified staffers is a matter of concern to
the agency, this is a matter that can be addressed by including personnel
qualification requirements in the RFP.

In sum, we conclude that the rationale advanced by the agency lacks adequate
support to overcome the preference for multiple awards. Accordingly, we sustain
the protest. We recommend that the agency reconsider whether, in accordance with
FAR § 16.504(c)(1)(ii)(B), the RFP here should be competed on a multiple-award
basis, and that the agency document a well-supported rationale for its conclusion.
We also recommend that the protester be reimbursed the reasonable costs of filing
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and pursuing the protest, including reasonable attorneys’ fees. 4 C.F.R. § 21.8(d)(1)
(2010). The protester’s certified claim for costs, detailing the time spent and the
costs incurred, must be submitted to the agency within 60 days after receipt of this
decision.

The protest is sustained.

Lynn H. Gibson
Acting General Counsel

Page 4 B-403321




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /Warning
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /Warning
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /Warning
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting true
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName (U.S. Web Coated \(SWOP\) v2)
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements true
      /GenerateStructure true
      /IncludeBookmarks true
      /IncludeHyperlinks true
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /UseName
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




